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ADMINISTRATIVE LAW DIVISION 
Codification of Laws Relating to the Armed Forces 


The “Act to Revise, Codify, and Enact Into Law 
Title 10 of the United States Code Entitled ‘Armed 
Forces,’ and Title 32 of the United States Code Entitled 
‘National Guard’” was approved by the President on 
10 August 1956 and took effect on that day except for 
the reenactment of the Uniform Code of Military Justice 
(which takes effect on 1 January 1957) and provisions 
relative to the Air Force Academy. 

Section 1 of the Act contains the codification of laws 
relating to the Armed Forces, the new Title 10 of the 
United States Code, and is divided into four subtitles: 
A. General Military Law, B. Army, C. Navy and 
Marine Corps, and D. Air Force. Section 53 of the 
Act contains the repeal of the laws which are replaced 
by the codification as enacted into law. See JAG Jour- 
nal, March 1955, “A New Look for Naval Law,” by 
LCDR C. J. Murphy for an analysis of scope, meaning 
and purpose of the codification. 

Section 49 of the Act states that “it is the legislative 
purpose to restate, without substantive change, the law 
replaced” by sections 1-48 of the Act. In addition, 
section 49 declares that the codification reflects the 
status of the law in effect on 31 March 1955 and that 
the codification is superseded by laws enacted there- 
after, or enacted previously but having taken effect 
thereafter, insofar as they are inconsistent with the 
codification. Thus, section 49 states two rules essen- 
tial in the interpretation and application of the codifi- 
cation; first, the principle that the codification is in- 
tended to restate the previous law without change in 
substance and, second, the rule that the codification is 
affected (amended, modified, repealed) by Acts which 
took effect after 31 March 1955 to the same degree to 
which the Acts affected the laws in effect on 31 March 
1955 and codified in the new Title 10 and other parts of 
the codification. To illustrate, the following are a few 
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of the Acts which took effect after 31 March 1955 and 
are not incorporated into the codification as enacted but 
are to be considered as amendments thereto: 

Reserve Officer Personnel Act of (3 September) 
1954, effective 1 July 1955, 50 USC 1181 et seq.; 

Reserve Forces Act of 1955 insofar as it amended 
the Armed Forces Reserve Act of 1952 codified in vari- 
ous portions of new Title 10; 

Act of 7 June 1956, amending the Military Personnel 
Claims Act of 1945 as amended, previously codified as 
31 USC 222c, now reenacted and codified as 10 USC 
2732 but without showing in its text the new amend- 
ment of 7 June 1956; and 

Act of 15 June 1956, amending section 1496 of the 
Revised Statutes and repealing certain other provisions 
previously codified in Title 34 and now reenacted and 
codified in new Title 10 (10 USC 492, 493) but without 
indicating the modifications and repeals of 15 June 1956. 

The codification as prepared for Congressional en- 
actment (H. R. 7049, 84th Congress) reflected the legis- 
lation in effect on 31 March 1955. In enacting the codi- 
fication in the closing days of the Second Session, 
Congress could not make the amendments necessary to 
bring the text of the codification up to date. A com- 
mittee, with lawyer representatives from each service, 
has been established in the office of General Counsel, 
Secretary of Defense, to study and make recommenda- 
tions regarding an amendatory Act to cover changes in 
Titles 10 and 32 necessary incident to laws which have 
become effective since 31 March 1955. One of the fol- 
lowing sessions of Congress will probably enact a 
comprehensive amendatory Act to bring the text of the 
codification up to date. In the meantime, it is a matter 
of research and interpretation to apply the new codifi- 
cation as affected by Acts which took effect after 31 
March 1955. 

While the codification is intended to restate existing 
law without change in substance, the codification is 
nevertheless a revision in the sense that it omits obso- 
lete provisions, clarifies obscure phraseology and uses 
uniform terminology throughout, e. g., in regard to such 
terms as officer, commissioned officer, enlisted member, 
grade, rank, rating and rate after defining the terms 


(Continued on page 18) 
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THE JUDGE ADVOCATE GENERAL 





REAR ADMIRAL CHESTER WARD, USN 


Rear Admiral Chester Ward has been ap- 
pointed The Judge Advocate General of the 
Navy. Immediately prior to the assumption of 
his new post, Admiral Ward served as Staff 
Legal Officer on the staff of Admiral Felix B. 
Stump, Commander in Chief, Pacific, and Com- 
mander in Chief, United States Pacific Fleet. 

Admiral Ward brings to his assignment as the 
Navy’s chief law officer a happy blend of Navy 
and legal experience. Prior to World War II, 
he had over thirteen years’ experience in the 
Naval Reserve. He became a naval aviation 
cadet in 1927 and was initially commissioned as 


an ensign and designated a naval aviator in 
1928. His early active duty assignments cov- 
ered more than three years, and included tours 
at NAS Pensacola; with Torpedo and Bombing 
Squadron 9; and with Scouting Squadron 6 and 
as Junior Aviator, USS DETROIT. There fol- 
lowed over ten years of active participation in 
Reserve aviation training. Admiral Ward re- 
turned to active duty in June 1941, and has been 
on duty continuously since that time. He was 
promoted to the rank of captain in the Naval 
Reserve in 1945, was commissioned in the regu- 
lar Navy in that rank in 1946, and became a law 
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specialist at the inception of the law specialist 
program in 1947. 

Admiral Ward has had extensive legal train- 
ing and experience, both civilian and military. 
After receiving his B. S. (cum laude) from 
Georgetown University, he received his LL. B. 
(with distinction) and his LL. M. from The 
George Washington University Law School. 
He is a member of the legal honor society, Order 
of the Coif, and is a past president of the Wash- 
ington, D. C., chapter of that society. He has 
been admitted to the practice of law in the Dis- 
trict of Columbia since 1935 and is a member of 
the bar of the United States Supreme Court. 
He is a member of the American Bar Associa- 
tion. In 1940 he was made an Associate Pro- 
fessor of Law at The George Washington Uni- 
versity Law School, having taught there from 


the time of his graduation in 1935. He has in © 


addition been Senior Legal Editor and Assistant 
Editor of The United States Law Week, Co- 
Editor of Administrative Interpretations, Legal 
Editor of Labor Relations Reporter and Labor 
Relations Reference Manual, and Faculty Edi- 
tor of The George Washington Law Review. 
He has written leading articles for the Harvard, 
Yale, Vanderbilt, and George Washington Uni- 
versity law reviews. His civilian law practice 
included work as a consultant in contract law 
and labor relations, as well as his many years 
as professor of law. 

For the past fifteen years, Admiral Ward 
has been performing Navy legal duties in a 
variety of responsible assignments. Prior to 
his most recent tour of duty as Staff Legal Of- 
ficer of the Navy’s largest area and fleet com- 
mand, first under Admiral Radford and then 
under Admiral Stump, he was District Legal 
Officer of the Twelfth Naval District. He re- 
ported to that assignment just before the out- 
break of the Korean hostilities and served there 
for three years when legal activity at the San 
Francisco port of embarkation was at its 


Korean War height. He came to San Francisco 
from the Office of the Judge Advocate General 
where he had served as Director of the Admin- 
istrative Law Division. He had previously been 
Director of the General Law Division, Office of 
JAG, when that division handled all admiralty, 
taxation, international law, legal assistance, and 
claims matters for the Navy. While in the 
Office of JAG, Admiral Ward drafted the 
charter party which was used in the lend-lease 
of naval vessels to scores of nations. He was 
the author of the “Agency Clause” which saved 
the Navy scores of millions of dollars in state 
and local taxes under Navy contracts and pur- 
chase orders and which was upheld by the Su- 
preme Court of the United States as a valid 
method of conserving naval appropriations. 
He was instrumental in prescribing the pro- 
cedure for settlement and payment of the more 
than ten thousand claims which arose from the 
explosions at the Ammunition Depot at Port 
Chicago, California, in 1944; and he handled 
many other important special projects for the 
Judge Advocate General. For these and other 
assignments, Admiral Ward holds a Secretarial 
commendation and ribbon, with medal pendant, 
for outstanding performance of duty in the 
Office of the Judge Advocate General. 

Admiral Ward now has nearly twenty-five 
years of intensive and varied experience in 
numerous fields of law, both civilian and mili- 
tary. For nearly thirty years—ever since his 
enrollment as a naval aviation cadet at the 


age of 19—he has been dedicated to the Navy. | 


He is a naval officer with a professional spe- 
cialty. He believes in putting that specialty to 
work for the greatest possible benefit of the 
Navy, and to promote the effectiveness of the 
sea power of the United States. Navy lawyers, 
he feels, are most fortunate. In no other way 
can two careers, each offering so much in pro- 
fessional satisfaction and personal happiness, 
be combined in one lifetime. 
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A MESSAGE FROM THE JUDGE ADVOCATE GENERAL 


The United States Navy has become the most 
e‘fective force in the world for preserving peace 
aid freedom through strength. The ships of 
our new Navy are atomic powered. Its aircraft 
pess supersonic speed. Our fleets are elec- 
tronically informed and controlled. They are 
aimed with unprecedented weapons systems of 
incredible power. In short, the new Navy is 
sensationally strong in materiel. 

The Navy has achieved its present materiel 
position by acting as the champion of progress. 
T» accomplish its all-around modernization, our 
people and the civilians working with them have 
had to achieve, in all major fields of science, 
break-throughs considered impossible even a 
year or two ago. 

The bureaus and other offices of the Navy are 
keeping pace with the Navy’s progress. They 
have already effected organizational and pro- 
cedural changes required to make them effective 
instruments in accomplishing the Navy’s mis- 
sions and in meeting the needs of the new Navy. 
I have been asked whether comparable changes 
will be made in the Navy’s legal organization. 

The success of the Navy’s legal organization 
is measured by the quality of service that organ- 
ization gives to the Navy as a whole. It is in- 
cumbent upon each of us to do everything within 
his power to improve the quality of that legal 
service. We must be constantly on the lookout 
for methods of improving our work. Changes 
which would make our organization more flex- 
ible and more responsive to the new needs of 
the new Navy are certainly necessary. 

The quality of service rendered by any organi- 
zation, however, cannot rise above the quality 
of the people who are that organization. It 
seems reasonably obvious that the Navy can 
secure first-class legal services only if it can 
‘ecruit and retain first-class lawyers. First- 
‘lass lawyers can be recruited and retained only 
f adequate career incentive is provided. 

By “career incentive” I do not mean merely 
pportunity for promotion. Along with promo- 
tional opportunity goes the opportunity to 
qualify for—and to be assigned—greater re- 
sponsibilities in serving the Navy and the 


~— a= 











United States. Navy lawyers, like all other 
worthy naval officers, are motivated primarily 
by their desire to serve. Our only true job 
satisfaction is found in what we are allowed to 
give to the Navy—not what we can get out of 
it. Only if a Navy lawyer has an opportunity 
to serve to the utmost extent of his abilities will 
his purpose in choosing a career in the Navy 
be fulfilled. 

The past organization of the Navy’s officer- 
lawyers was adequate from a career-incentive 
standpoint when both our organization and the 
Navy were relatively small and when the only 
naval officers in the JAG organization were gen- 
eral-service line officers with legal training. To 
them were open all of the great career oppor- 
tunities to serve the Navy in positions of com- 
mand. They could move in and out of the legal 
organization in keeping with opportunities in 
their seagoing careers. The present situation 
is entirely different for the vast majority of 
Navy lawyers, since their career opportunities 
are limited to those within the legal organization 
of the Navy. Along with the organizational 
changes which are necessary, therefore, there 
must be changes which will improve the career 
incentive of Navy lawyers. 

To meet the need for improvement in the ef- 
ficiency and flexibility of our organization, I 
have certain preliminary but specific proposals. 
I consider it most fortunate that some of the 
changes which I propose can be made imme- 
diately. It is doubly fortunate that these 
changes in organization may also provide for 
our people the improved career incentive which 
is essential to our most effective contribution to 
the Navy. 

I propose that there be four top billets, in 
addition to that of the Judge Advocate General, 
to make up a five-man top-management team. 

The first of these additional billets would be 
a Deputy Judge Advocate General occupying the 
statutory post which has in the past been occu- 
pied by the single Assistant Judge Advocate 
General. I intend to recommend that legisla- 
tion be introduced which would confer upon 
the Deputy Judge Advocate General the rank, 
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pay, and allowances of a rear admiral while so 
serving, with appropriate provision for eligibil- 
ity for retirement in flag rank. Iam consider- 
ing the possibility and desirability of obtaining 
both for the JAG and Deputy billets a normal 
term of office less protracted than the present 
four-year JAG tour, in order that a greater 
number of officers may have opportunities to 
serve in those key billets. 

Three Assistant Judge Advocates General 
would make up the remainder of the five-man 
top-management team. Each would operate 
directly under the Judge Advocate General and 
his Deputy as an Assisant Judge Advocate Gen- 
eral for a specified field or fields of law or legal 
administration. There would be an Assistant 
Judge Advocate General (Military Justive) ; an 
Assistant Judge Advocate General (Interna- 
tional and Administrative Law); and an As- 
sistant Judge Advocate General (Personnel, 
Reserve, and Management). Each of these of- 
ficers would normally serve a two-year term. 

There would thus be provided a flexible top- 
management team of five officers, with two flag 
billets. The greater degree of division of work 
at the top level would improve the quality of our 
productive output. The possibilities of making 
the top-management team and flag rank would 
be substantially improved. The increased par- 
ticipation in the top-management of the legal 
organization would provide a broader field of 
experienced officers from which the Secretary 
of the Navy and the Chief of Naval Operations 
might choose a new Judge Advocate General. 

There would be the utmost in career incentive 
among the Deputy and Assistant Judge Advo- 
cates General under the proposed system. Each 
incumbent of those positions would have some- 
thing to compete for. All would have a good 
chance at the top job as a reward for top per- 
formance. Each would have to do an excellent 
job as an Assistant Judge Advocate General in 
order to compete successfully for appointment 
to the Deputy JAG position. 

To get the best out of all of us, in the Navy 
or out, competition and incentive must be pro- 
vided. This is the heart of the American sys- 
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tem. I have tried to put that heart into the 
foregoing organizational changes. I consider 
that these changes will be a primary step toward 
improving the organization of Navy lawyers so 
that they can more effectively serve the needs 
of the new Navy. 

I have presented the broad features of this 
proposal, informally, at Secretarial level and 
to the Chief of Naval Operations and the Chief 
of Naval Personnel. Approval has been s:2- 
cured—in principle—of this proposed first step, 
and I have received authority to place it in effect 
immediately so far as this can be done admin- 
istratively and without legislative action. For- 
mal announcement of the initial appointments 
to the Deputy Judge Advocate General and the 
three Assistant Judge Advocate General posi- 
tions is accordingly made elsewhere in this issue 
of the JAG Journal. Further developments in 
organizational planning will be reported as they 
are perfected with expert advice and top-level 
approval. 

I believe that these first steps which I have 
proposed will go far toward solving some of our 
organizational problems and some of our per- 
sonnel problems. I propose to develop future 
steps in a forward-looking program when I have 
had the benefit of more experience, expert ad- 
vice, and staff studies. 

I look for the organizational changes and the 
improved career incentive as developed in this 
message to generate new ideas, new zest, new 
enthusiasm, and new performance levels among 
Navy lawyers. Thecareer of each Navy lawyer 
is vitally affected by the success of the Navy’s 
legal organization. If you have any sugges- 
tions which would contribute to that success 
through greater service to the Navy as a whole, 
send them in to me. 

My ultimate objective is to make the JAG 
organization into the hardest hitting, the most 
effective, the most efficient, the most loyal, the 
most dedicated, and the most can-do and up-and- 
coming team in the United States Navy. 

Working together, we can do it. 


CHESTER WARD 
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THE OFFICE OF THE JUDGE ADVOCATE GENERAL 





CAPTAIN PHILIP A. WALKER, USN 
Deputy Judge Advocate General 


Captain Philip A. Walker, U. S. Navy, has been 
named the Deputy Judge Advocate General of the Navy. 
Captain Walker comes to his new position from the 
Twelfth Naval District, where he served as District 
Legal Officer. 

Graduating from the U. S. Naval Academy in 1929, 
Captain Walker was commissioned an ensign and as- 
signed duty in USS OKLAHOMA. He resigned from 
the regular Navy in 1930 with a commission in the 
Naval Reserve. Completing law school in 1933, he re- 
ceived a J. D. degree from the University of Iowa, was 
elected to the Order of the Coif, and is admitted to the 
practice of law in Iowa, the District of Columbia, and 
the Territory of Hawaii. He was engaged in private 
practice from 1933 until his return to active duty in 
January 1941. 

Captain Walker’s World War II service included 
duty as Commanding Officer, USS PC-566 and USS 
BURDEN R. HASTINGS; Commander Escort Divi- 
sion Ten; and on the staff of Commander Destroyers, 
Pacific. He was commissioned in the regular Navy in 
1946 and designated a law specialist in 1947. Heisa 
member of the American Bar Association. 

In addition to his most recent tour of duty, Captain 
Walker’s Navy legal duty assignments have included: 
Director of Legal Affairs on the Staff of the Supreme 
\llied Commander, Atlantic; Director of the Admin- 
istrative Law Division, Chairman and Member of a 
Board of Review, and Assistant Director of the Legis- 
itive Division in the Office of the Judge Advocate Gen- 
ral; and 6n the staff of the Commandant, Fourteenth 
Vaval District. 





CAPTAIN ROBERT A. FITCH, USN 
Assistant Judge Advocate General 


Captain Robert A. Fitch, U. S. Navy, has been named 
the Assistant Judge Advocate General (Personnel, Re- 
serve, and Management). Captain Fitch comes into his 
new position from that of Director of Legal Affairs on 
the staff of Admiral Jerauld Wright, Commander in 
Chief,-Atlantic and U. S. Atlantic Fleet and Supreme 
Allied Commander, Atlantic. 

After graduation from the U. S. Naval Academy in 
1931, Captain Fitch went to inactive duty and was as- 
signed to the 43rd Naval Reserve Division, Omaha, 
Nebraska. He returned to active duty in 1940 and 
served as the Omaha Recruiting Officer, subsequently 
becoming Commanding Officer of the Omaha 43rd 
Naval Reserve Division. After a tour of duty in USS 
SANDS, he served as Commanding Officer, USS PC-484, 
and Assistant Operations Officer at the Submarine 
Chaser Training Center, Miami. He then served as 
Commanding Officer, USS IRA JEFFREY, and later as 
Commander, Escort Division Ten. Following duty in 
USS SAINT PAUL, he served as Plans Officer with 
the Bureau of Naval Personnel. He became a law 
specialist in 1950. His decorations include the Bronze 
Star with “V” and the Commendation Ribbon with 
Star and “V”. 

Captain Fitch, a member of the American Bar Asso- 
ciation, received his LL.B. degree from the University 
of Omaha Law School and was admitted to the practice 
of law in Nebraska in 1935. Prior to his recent duty 
on Admiral Wright’s staff, he served as District Legal 
Officer, Fourteenth Naval District, and as a member 
of a Board of Review in the Office of the Judge Advo- 
cate General. 
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THE OFFICE OF THE JUDGE ADVOCATE GENERAL 


CAPTAIN ROBERT D. POWERS, JR., USN 
Assistant Judge Advocate General 


Captain Robert D. Powers, Jr., U. S. Navy, who has 
been named the Assistant Judge Advocate General (In- 
ternational and Administrative Law), came to the office 
of the Judge Advocate General from three years’ duty as 
District Legal Officer, Fifth Naval District. 

Captain Powers received his LL.B. degree from Wash- 
ington and Lee University in 1929, was admitted to the 
Virginia bar, and engaged in private practice in Nor- 
folk and Portsmouth, Virginia. He was commissioned 
in the Naval Reserve in 1937 and was serving as As- 
sistant City Attorney of Portsmouth, Virginia, when 
called to active duty in May of 1941. 

In addition to his most recent assignment, Captain 
Powers has served in the Navy as Legal Officer of the 
Naval Operating Base, Trinidad; as Fleet Legal Officer 
of the U.S. Atlantic Fleet; in the Military Law Division 
and the General Affairs Division in the Office of the 
Judge Advocate General; and as Chief International 
Law Officer, Head of the Civil Process Branch, Director 
of the Consultant Division, and as a member of Board 
of Review No. 1 in that Office. In 1944 he was the 
senior counsel to the Judge Advocate of the Naval Court 
of Inquiry which inquired into the Japanese attack on 
Pearl Harbor. He also served in 1945 as the Secretary 
of the Navy’s designee to approve and prepare the 
reports to Congress of claims resulting from the explo- 
sion at Port Chicago, California; and in 1952, he was 
legal advisor to the U. S. negotiating group in Spain. 
He is a member of the American Bar Association and 
the American Society of International Law. 
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CAPTAIN GEORGE A. SULLIVAN, USN 
Assistant Judge Advocate General 


Captain George A. Sullivan, U. S. Navy, has been 
named the Assistant Judge Advocate General (Military 
Justice). He has been serving for the past year as 
Chairman and member of Board of Review No. 1 in the 
Office of the Judge Advocate General. 

Captain Sullivan, who is a member of the American 
Bar Association, received his LL.B. degree from the 
Boston University School of Law in 1927 and was ad- 
mitted to the Massachusetts bar in that year. Entering 
private practice in Salem, Massachusetts, he engaged in 
the general practice of law, specializing largely in crimi- 
nal and civil trial work, until December 1941, at which 
time he volunteered for duty in the Navy. 

During World War II, Captain Sullivan served, 
among other assignments, as Senior Member of a United 
States Foreign Claims Commission; as liaison officer 
for U. S. Naval Forces in Europe with Scotland Yard; 
and as Senior Shore Patrol Officer for the U. S. Navy in 
the European Theatre. He has also served as legal 
officer for the Commander, Naval Forces London, and as 
special legal advisor in the Bureau of Naval Personnel. 

Captain Sullivan became a law specialist at the incep- 
tion of the program and since that time, in addition to 
his recent duty, has served as Commanding Officer, U. S. 
Naval School (Naval Justice) ; as Director of the Mili- 
tary Law Division in the Office of the Judge Advocate 
General; as District Legal Officer of the Sixth Naval 
District: and as District Legal Officer of the Third 
Naval District. 
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LEGAL ASPECTS OF SURFACE AND AERIAL 


WARFARE 


COMMANDER EMORY C. SMITH, USN 


In connection with the recent issuance to the 
Department of the Navy of the publication, Law 
o’ Naval Warfare (NWIP 10-2), the Judge Advo- 
cate General sponsored a series of lectures within 
the Navy Department on the subject of the rules 
of warfare. In view of the servicewide interest 
in this subject, two of the lectures are being 
published in the JAG Journal. 

The lecture appearing in this issue was delivered 
by Commander Emory C. Smith, USN, who was 
formerly Head, International Law Branch (now 
international Law Division), Office of the Judge 
Advocate General. 





Admiral Robert P. Briscoe, USN, who is now 
Commander in Chief, Allied Forces, Southern 
Europe, introduced Commander Smith and made 
the following remarks preceding the lecture: 


Gentlemen: 


As you know, the first lecturer in this group of 
discussions gave us an outline of the general prin- 
ciples upon which naval warfare is based. To- 
day’s lecturer will discuss a specific set of situations 
and the rules which have been evolved to prescribe 
their handling. Since the terms “surface and air 
warfare” embrace so large a sector of our naval 
warfare, this area is of vital concern to all sea- 
faring men. It is well to recall, however, that the 
rules for the conduct of naval warfare are only 
part of the general rules which govern all forms of 
warfare among civilized nations. 

The advent of modern weapons has caused 
many arguments to arise as to whether in fact we 
can abide by rules for conducting naval warfare. 
The high speeds of ships and aircraft, the emer- 
gence of long-range guided missiles, nuclear 
weapons, psychological warfare, and the possi- 
bility for the use of chemical and biological agents 
all cause one to wonder how conventions or treaties 
can cover these complicated aspects of war. Al- 
though the casual observer is inclined to believe 
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that maritime and naval law is something handed 
down from the ancient Romans, or evolved ex- 
clusively from international conventions held 
centuries ago, such is not the case. Rules for gov- 
erning modern warfare, are modified by usage, 
as well as custom, by agreements among civilized 
and subscribing nations, as well as by the general 
rules for international conduct. In this age of 
modern communications an incident between two 
nations which violates recognized principles, im- 
mediately becomes a powerful propaganda 
weapon in the hands of the injured party. 1 might 
add, that quite often the injury need not have oc- 
curred, but could well have been “drummed up.” 
The case of the so-called germ warfare incidents 
in Korea is an example of the Communist attempt 
to stir up anti-United Nations feeling, through false 
charges. 

An instance in which modern arms have tended 
to change concepts of international law is in the 
subject of blockades. A blockade to be consid- 
ered as binding upon neutrals has to be effective. 
The classic method of making such a blockade 
effective was for one of the belligerents to station 
vessels at regular intervals along the blockaded 
coast, to render dangerous any attempt to run the 
blockade. You will recall, that it took a consider- 
able force of Union ships stationed off the Southern 
Coast to provide an effective blockade of the Con- 
federacy during our own Civil War. However, it 
is no longer necessary to keep a long chain of ships 
within sighting distance of each other off a block- 
aded coast, to make the blockade effective. Today, 
aircraft can patrol vast areas off the coast of a 
belligerent, and summon ships to investigate sus- 
pected blockade runners. Modern rules for naval 
warfare recognize these changed conditions. This 
is but one example of the changes that have taken 
place to make the rules of naval warfare fit modern 
methods of waging war. 

Naval warfare has had to modernize not only 
its tactical aspects, so to speak, but it has had to 
recognize the increasing sphere of naval operations. 
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Thus, as naval officers we must be familiar with 
the rules of warfare as they concern surface en- 
gagements, undersea warfare, and air warfare— 
initiated from the sea or directed at naval forces. 
| note that today’s lecturer will cover war in the 
air, and war on the surface of the sea, leaving for 
a later lecturer the discussion of undersea warfare. 

Should the thought occur to you “‘of what use 
are warfare rules?”, you need merely to go back 
to some of the events which led up to our entry into 
the last two World Wars to recognize the impor- 
tance of the rules of warfare. Without knowledge 
of what rules are in effect for the conduct of naval 
operations, it would be difficult for commanders at 
sea to understand their proper courses of action in 
a given situation involving the legal rights of other 
parties. It is through adherence to established 
warfare rules that the rights of neutrals are recog- 





nized by belligerents. Other customs or conven. 
tions have prescribed the treatment to be accorded 
the sick, the wounded, prisoners, hospital ships 
and the like. Thus it is, that the conduct of those 
in command must be in accordance with certain 





















T IS A REAL HONOR AND PRIVILEGE to 
be invited to speak from this platform and 
to this group. The honor carries with it 
sobering responsibility. A discussion of this 
sort before an audience of experienced profes- 
sionals dedicated to the mission of national se- 
curity is certainly a safer mission for a senior 
flag officer than for a junior contemporary. I 
therefore approach my mission with humility. 
Let it be understood that there are compara- 
tively few absolutes and many controversies 
within that mission. 

As stated by Admiral Briscoe, my distin- 
guished predecessor on this platform, Professor 
Tucker, introduced us to the general principles 
of the laws of warfare. It is my purpose this 
afternoon to deal with specifics—the specific 
rules regulating surface and aerial warfare. 
Time will permit touching upon only a few of 
these rules. 

In the conduct of any warfare, it is first neces- 
sary to examine the rules that tell us where we 
are permitted to fight. The locations of the 
hostilities are commonly referred to as the areas 
of operations. It is essential to any sea com- 
mander to possess a fair understanding of how 
such operational areas known as inland waters, 
territorial seas and high seas, as well as the air 
spaces above are defined. With respect to the 
extent of territorial waters, there has been much 
controversy. However, the United States has 
from the beginning of its history accepted the 
three-mile rule. So has England and a very 
large portion of the great maritime powers. 
The logic of the United States argument, today, 
is clear because as you go out from shore you get 
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basic principles of recognized international custom h = 
and law. In peacetime, the naval commander has the o 
responsibilities for preventing the occurrence of in-B » \d, 
ternational incidents through a scrupulous adher- § t).ca 
ence to accepted principles of international law. |§ t!:rot 
consider it extremely important therefore that each \ cal 
of us make himself thoroughly cognizant of the in he 
customs which govern our conduct at sea. wate 
We are extremely fortunate this afternoon top "°° 
have Commander Smith give us this second lecture }- 
of this series on naval warfare, entitled Legal As- . 78 | 
e iS < 
pects of Surface and Aerial Warfare. eries 
Commander Smith. exeh 
port 
out one mile and say: “Under international law Mex 
is this clearly U. S. territory ?”—and everybody § tere: 
says: “Yes.” poss 
You go out two miles and say: “Is this U. S.§ tion: 
territory ?”’—and everybody says: “Yes.” b trea 
You go out 2.9 miles and say: “Is this U. S. B 
territory?”—again, universal agreement: § whi 
“Yes.” You 
But you get out to 3.5 miles and say: “Is this B aga’ 
U. S. territory?”—immediately, you get a di-§ par 
vergence of opinion among the governments of § Uni 
the world. fore 
So up to three miles it is universally agreed § duti 
that you are in territorial waters. When you® V 
pass beyond the three-mile limit, you begin to — !im! 
get into an area of disagreement. ver 
For instance, you have the dispute currently § thr: 
between Japan and Korea, where Korea has call 
drawn the so-called ‘“‘SSyngman Rhee Line,” ex- wh 
tending in many cases one hundred miles off the } “ a] 
Korean coast. By the end of 1953, the official § mil 
Japanese report was that the Koreans had ar- ff ‘0 : 
rested 142 Japanese fishing vessels and 1,788 ff tor 
Japanese fishermen for trespassing on what the § ©° 
Koreans assert are Korean waters and which . 
the Japanese, following our same rule of the § t° 
three-mile limit, insist are the high seas. wa 
Another example of extravagent claims is on § !T: 
the west coast of South America. Chile, Peru, — of 
and Ecuador have all adopted rules claiming two Ste 
hundred miles off their coasts, and have con- fj ‘10 
cluded a treaty among themselves agreeing that §} Uh 
they will maintain this rule. Within recent\§ "@ 
weeks conversations among the hemispheric re- -§ '°' 
publics on this problem were held in the Domini- § '™ 
can Republic under the sponsorship of the § ‘'¢ 


Oo. S. A. (Organization of American States). 
The results of this conference have not been 
announced at this time. Although I have been 
informally advised that the Latin-Americans 
showed an inclination to moderate their claims. 

In general, it is the big maritime powers that 
hive stuck by the three-mile limit. They are 
the ones that control the high seas in a sense, 
ad, therefore, the wider the high seas the larger 
tle area in which they exercise a certain control 
through their maritime power; whereas the 
weak maritime powers are naturally interested 
in having the widest possible belt of territorial 
waters in which their national authority will be 
recognized. 

This issue has been particularly acute in con- 
nection with fisheries. Here, the United States 
has a mixed interest. We have important fish- 
eries off our own coasts from which we want to 
exclude foreigners. But we also have im- 
portant fishing interests off foreign coasts—off 
Mexico, off Peru, and off Canada—and we are in- 
terested in having our fishermen get as close as 
possible to those coasts. The answer in interna- 


tional practice is frequently through special 
) treaty agreements. 

But fisheries are not the only interest for 
which you need the rule of territorial waters. 
You must protect yourself against smuggling, 
against hostile forces, and, in earlier days—and 


particularly in the historical development of the 
United States—the emphasis was upon the en- 
forcement of our neutrality laws and our neutral 
duties in time of war. 

While some may argue that the three-mile 
limit is obsolete, the State Department is still 
very clear in maintaining its insistence on the 
three-mile limit. They asserted this emphati- 
' cally, for instance, to the Soviet Government 
when in 1953 the Soviets shot down a B-50 off 
Cape Povorotny. We insisted that the three- 
mile limit was the only limit that we were bound 
to accept, although we were warning our avia- 
tors to stay at least twelve miles off the Soviet 
coast. 

There is one particular right which we ought 
to note in connection with ships in territorial 
; waters, and that is the right of innocent passage. 
Traditionally, I think it has always been thought 
of as the case of a ship sailing from State A to 
State B, which, in the course of normal naviga- 
tions, passes through the waters of State C. 
This old right to pass in the normal channels of 


‘f navigation has been recognized in international 


law. Thecoastal state cannot deny this right of 
innocent passage—thatisclear. The only ques- 
tion is thts: What authority may the state exer- 


cise over a ship in course of innocent passage? 
It seems to me that the sound rule is to leave 
them as free as possible, and for the local state 
to exercise jurisdiction only where its interests 
are really vitally affected. 

Another question in connection with innocent 
passage is whether a warship has the right to 
exercise innocent passage. The old American 
rule, as stated by Secretary of State Elihu Root, 
was that “merchant ships may pass because they 
do not threaten ; warships may not pass because 
they do threaten.” The United Nation’s Inter- 
national Law Commission, however, says that 
warships do have a right of innocent passage 
subject to prior notification. The question 
came up in the International Court of Justice in 
the Corfu Channel case, but the Court confined 
itself to saying that warships have the right of 
passage through an international strait, and did 
not pass on the British claim that they had a 
general right of innocent passage. 

Turning now to a particular set of problems 
which are at the present time important with 
respect to operations on the high seas. In this 
connection it is well to note that, generally a 
state has authority over its ships and has au- 
thority in its contiguous waters for its own pro- 
tection; that in general there is no authority 
over a foreign ship on the high seas except in 
cases of piracy or under special treaties or cer- 
tain belligerent rights in time of war. We have 
recently found that this issue has involved the 
question of a real authority exercised by the 
United States over large areas of the high seas. 

For instance, when I was associated with the 
office of the Judge Advocate General in 1950, 
we were privileged to participate in the working 
out of an agreement with Great Britain for the 
Bahamas Long-Range Proving Ground for the 
testing of guided missiles. The launching area 
is in Florida and the Zone, as defined in the 
treaty, goes southeast through the Bahamas 
down to a point opposite Haiti. The agreement 
elaborately provides, in regard to the rights of 
the United States in the use of it, that the United 
States agrees to compensate those who are in- 
jured through its use of the Zone. It says that 
it will not unreasonably exercise its rights so as 
to interfere with, or prejudice, safety of naviga- 
tion, aviation, or communication within the 
flight-testing range. This has been in existence 
now for five years, and was amplified somewhat 
by an agreement in 1953. So far as I know, no 
foreign state has objected. 

Then came the question of the proving 
grounds for atomic bombs, and, later, for hydro- 
gen bombs in the Pacific. There is an interest- 
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ing spirited defense of the right of the United 
States here by McDougal and Schlei in the Yale 
Law Journal. As they point out, the first tests 
here were conducted in 1946—and 180,000 
square miles of seas with islands in them were 
defined as an area that people had to keep out of 
because it was a danger zone. The area has 
varied in the warnings issued since that time 
until, in the test of the H-bomb in March, 1954, 
the warning area covered 400,000 square miles. 

It is to be noted that all of the orders were 
withdrawn after fifty-seven days; in other 
words, we were not permanently closing this 
area. It is also to be noted that there are not 
main navigation routes through this area, nor 
is there any particular fishery of importance 
within the area. Nevertheless, as you know, 
certain Japanese fishermen, through miscalcula- 
tion on fall-out and in the winds, suffered radio- 
active effects. The U.S. paid 2 million dollars 
to Japan—not with any admission of liability, 
but in order to settle it. 

You cannot generalize about these situa- 
tions—you have got to study the particular 
situation, then test it on the ground of reason- 
ableness, the interests of the country utilizing 
this area, and the interests of others adversely 
affected thereby. 

Turning now to the matter of the rules con- 
cerning the air space, you will find, in general, 
that air law has developed by analogy from the 
maritime law. For instance: just as you have 
the principle of the nationality of ships in juris- 
diction over ships, you have nationality of air- 
craft. On the other hand, the principle of inno- 
cent passage, which developed in maritime law 
for rather clear reasons, was denied in connec- 
tion with the air law—that is not established, 
so that the right of entry, landing, or overflight 
depends entirely on treaties. I think one can 
say that there is a right of entry in distress, as 
argued by the United States in our claims 
against Yugoslavia when they shot down Ameri- 
can planes. Perhaps we find another example 
in the comparatively recent Bulgarian incident 
in shooting down of the Israeli craft—although 
that may have been merely a confession of error. 

This air space, then, is now generally con- 
ceived to be part of the territory of the state just 
as much as the land or the territorial waters; it 
extends up above the territory and it extends 
above the territorial waters. But, just as in the 
case of territorial waters and further special 
uses on the high seas, so we find that states are 
asserting the right to make special use of the 
air space adjacent to their boundaries but out 
over the high seas. The United States and 
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Canada have met this by the Proclamation of the 
A. D. I. Z. (the Air Defense Identification 
Zones). Our A. D. I. Z. line extends some hun- 
dreds of miles off our coast in some places, and 
the Canadian line is somewhat closer. 

All aircraft entering these zones are required 
to report and to comply with certain rules and 
instructions, but we do not forbid foreign air- 
craft to fly into these zones. The C. A. A. has 
stated in a letter that foreign aircraft bound, 
for example, from Havana to Halifax, not ap. 
proaching the United States, do not need to com. 
ply with the regulations in the zone. 

You may wonder why emphasis has been 
placed on the international legal rules and prac- 
tices relating to maritime and air space jurisdic- 
tion when we all know that in an armed conflict 
one opponent would not wait for the other to 
identify him before launching an attack. In 
this connection it must be kept in mind that in 
armed conflict the international rules vest cer- 
tain rights and impose certain responsibilities 
on the belligerents. By the same token certain 
rights are vested and responsibilities imposed 
upon neutral nations. You may say, “Well, 
since so many nations are involved in mutual de- 
fense treaties, there is little likelihood in a 
future war that there will be many neutral 
states, so why bother with all these rules.” It 
is true that in a global conflict it is likely that 
there would be few states who could maintain 
their neutrality. However, due to the lethal 
nature of today’s weapons and the prospect of 
even more fearful instruments tomorrow, the 
great powers would seem inclined to contain 
armed conflicts in the localized manner we saw 
in Korea and Indo-China. For this reason, we 
must think more and more of localized conflicts. 
In such a case the great majority of states would 
no doubt retain a neutral status. This being the 
case, the rules describing the rights and duties 
of belligerents and neutrals alike become im- 
portant. Asa general rule, all acts of hostility 
in a neutral jurisdiction are forbidden. This 
includes both visit and search and capture or 
destruction of a neutral’s vessels. However, a 
belligerent is not forbidden to resort to acts of 
hostility in a neutral jurisdiction against enemy 
troops, vessels, or aircraft making illegal use of 
neutral territory, waters or air space, if a neu- 
tral state will not or cannot effectively enforce 
its rights against such offending belligerent 
forces. For example, during the early days of 


World War II, the Altmark, which was an auxil- 
iary to the German pocket battleship Graf Spee 
in the South Atlantic, was returning to Germany 
with 300 British prisoners of war picked up 
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from vessels which had been sunk by the Graf 
Spee. The Altmark entered Norwegian terri- 
torial waters on February 14, 1940. The Nor- 
wegian authorities, though they knew she was 
an auxiliary vessel, allowed her to navigate 
through Norwegian territorial waters, and re- 
fused the request of the British naval com- 
mander in the vicinity to search the Altmark for 
ltritish prisoners. Between February 14 and 
15, the Altmark passed through about 400 
miles of Norwegian territorial waters and 
vould, if not interrupted, have passed through 
another 200 miles. On February 16 the British 
cestroyer Cossack entered Norwegian terri- 
torial waters and took the British prisoners off 
tie Altmark. Norway protested against this 
ection as violating her neutrality. The best 
opinion in this case seems to be that the Cossack 
acted legally, because the Altmark was using 
neutral waters as an asylum rather than as a 
highway and Norway refused to enforce its neu- 
trality. 

In the absence of special provisions to the con- 
trary in the laws or regulations of a neutral 
state, belligerent warships are forbidden to re- 
main in the territorial waters, ports, or road- 
steads of a netural for more than 24 hours. 
However, a belligerent warship may be per- 
mitted by a neutral to extend its stay in a neutral 
port on account of stress of weather or damage. 
If a belligerent warship will not or cannot leave 
a neutral port when the time is up, it is the duty 
of the neutral state to intern the vessel together 
with the officers and crew. 

A vivid example of this situation occurred 
when a shot-up Graf Spee was pursued by 

3ritish cruisers and holed-up in the harbor of 
Montevideo in 1939. The Uruguayan authori- 
ties allowed her 72 hours for repairs to make her 
seaworthy. The Graf Spee left the port at the 
end of 3 days and scuttled herself at its mouth. 
The British Government complained that Uru- 
guay should have limited the stay of the Graf 
Spee for only 24 hours, since under Article 17 
of the Hague Convention it is provided that 
neutrals can permit belligerent warships to 
carry out only “such repairs as are absolutely 
necessary to render them seaworthy, and may 
add nothing to their fighting force.” There- 
fore, no time, in the British view, should have 
been allowed for repair of damage sustained in 
combat. Germany protested that Uruguay had 
granted it insufficient time in which to make 
repairs. 

You can see that while most of these rules we 
have discussed appear to be straightforward, 
their application in the concrete circumstances 





coupled with the inflamed mood of wartime, can 
raise problems of great complexity. 

Belligerent aircraft do not seem to have any 
right comparable to the 24 hour rule accorded 
belligerent surface vessels in neutral jurisdic- 
tions. Such aircraft are simply forbidden to 
enter the air space of a neutral state or to land 
therein. Neutral states are bound to prevent 
the entry of belligerent aircraft, but once enter- 
ing, the neutral state must compel such aircraft 
to land and must intern the aircraft and its 
crew. 

Now that we have examined some of the places 
and conditions under which we can operate war- 
ships and military aircraft, let’s take a look at 
these instruments themselves and the personnel 
who operate them. The term “warship” is gen- 
erally interpreted to include all the vessels com- 
missioned as a part of the naval forces of a state 
and authorized to display the appropriate flag as 
evidence of its nationality. In addition, these 
vessels must be commanded by a member of the 
military forces of a state and must be manned 
bya crew subject to military discipline. A few 
years ago we had an interesting case to pass 
through our office which involved a so-called 
Soviet merchant ship. In those days—TI believe 
it was 1948—and I presume the situation is the 
same today with the Russians, since all ships 
are owned by the state, most of them were 
manned by naval crews. One day a Russian ship, 
ostensibly a merchantman, appeared off the 
California coast. This vessel was stopped and 
before permitting her to come in, the boarding 
party found all of her crew to be in naval uni- 
forms. When notification of this situation 
reached Washington, the ship was ordered de- 
tained in our customs zone, since the required 
clearance for a foreign man-of-war had not been 
obtained. At the same time, the United States 
had a merchantman laid up in Vladivostok for 
repairs, but try as our diplomats could, they 
could never induce the Russians to commence re- 
pairs to be made on the vessel. After much 
diplomatic fanfare, word came from Vladi- 
vostok that the hammers had started to work 
on our ship there. With this assurance we 
finally agreed to permit the Russian ship to dock 
here. Thestory simply illustrates that the Rus- 
sian ship took on the character of a warship by 
having a uniformed naval crew manning her and 
flying the Russian flag. The incident also 
served the useful purpose of demonstrating how 
Russian cooperation could be obtained in getting 
them to begin work on our vessel in their port. 
Anyway, it’s my understanding that the crews 
of these so-called Russian merchant ships have 
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henceforth been attired in civilian sailor garb 
when approaching our shores. 

The term “military aircraft” is generally con- 
sidered to include all aircraft operated by com- 
missioned units of the naval forces of a state. 
Like warships, they must bear the military 
markings of their state and be commanded by a 
member of the military forces and manned by a 
crew subject to military discipline. 

In time of war only warships and military air- 
craft may exercise belligerent rights. 
there is always the problem of determining 
whose ships are the so-called enemy ships. 
Obviously, all vessels operating under an enemy 
flag and all vessels bearing enemy markings pos- 
sess what we call “enemy character.” The 
problem arises, however, with the situation of 
neutral vessels. The fact that such vessels fly 
a neutral flag or the fact that aircraft have 
neutral markings doesn’t conclusively mean that 
these vessels and aircraft have neutral char- 
acter. Whenever you find in wartime a neutral 
vessel or aircraft that is taking a direct part in 
the hostilities, or acting in any capacity as an 
auxiliary to an enemy’s armed forces, or operat- 
ing directly under enemy control, orders, char- 
ter, employment or direction, or resists attempts 
to establish identity, then such a neutral ship 
loses its “neutral character” and takes on 
“enemy character” or is said to be performing 
“unneutral service’, and then becomes liable to 
the same treatment as enemy warships and mili- 
tary aircraft. 

In order to establish the character of a vessel, 
a belligerent has the right of visit and search. 
Broadly speaking, this right is to determine 
whether sufficient grounds exist for capture. 
The right of visit and search is exercised in or- 
der to prevent other acts by neutrals such as, 
carriage of contraband and unneutral service. 
It is also exercised in order to appropriate the 
vessels and goods of an enemy found on the high 
seas. 

Historically, visit and search was considered 
the only legally acceptable method for determin- 
ing whether or not a merchant vessel was sub- 
ject to capture. It is now recognized that 
changes in warfare have rendered this method 
either hazardous or impracticable in many situa- 
tions. If you have some positive determination 
of status by other methods, then the right of 
capture need not be preceded by visit and search 
in the case of enemy merchant vessels and air- 
craft and neutral vesels and aircraft acquiring 
enemy character. 

If there are no special instructions during a 
period of armed conflict, there are certain stand- 
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ard procedures which should be followed in the 
event it is decided to conduct a visit and search. 
Generally, it should be carried out with tact and 
consideration. Before summoning a vessel io 
lie to, you should hoist the flag on your warship. 
You can summon a vessel by firing a blank 
charge or by international flag signal or by any 
other recognized means. If the summoned ves- 
sel takes flight, she can be pursued and brought 
to by force, if necessary. When the vessel has 
been brought to, the warship should send an 
officer or two with necessary men to conduct an 
examination. The boarding officer should first 
examine her papers. A ship’s papers need not 
always be taken as conclusive evidence of inno- 
cence. For instance, if the vessel has deviated 
far from her direct course, and there is no satis- 
factory explanation, then there may be probable 
cause to send her in for adjudication by a prize 
court. 

Turning now to the rules of surender at sea 
and the giving of quarter, we come to what some 
people refer to as the “blood and gore of inter- 
national law.”. When an enemy has surrend- 
ered in good faith, it is forbidden by interna- 
tional law to refuse quarter. This rule is ap- 
plicable to enemy vessels which clearly indicate 
a desire to surrender and to enemy personnel 
who have surrendered or who no longer have the 
means by which to defend themselves. 

It is well-recognized, however, that quarter 
can be refused when those who ask for it subse- 
quently attempt to destroy those who have 
granted it. One noted authority has stated: 
“As soon as an attacked or counter-attacked ves- 
sel hauls down her flag and, therefore, signals 
that she is ready to surrender, she must be given 
quarter and seized without further firing. To 
continue an attack although she is ready to sur- 
render, and to sink the vessel and her crew, 
would constitute a violation of customary inter- 
national law, and would only, as an exception, be 
admissible in case of imperative necessity or of 
reprisals.” 

There is a duty also to rescue survivors; how- 
ever, this duty is subject to the qualification of 
operational necessity. On the other hand, the 
prohibition against firing at helpless survivors is 
not so qualified and is absolute. 

I should now like to discuss briefly certain 
measures of maritime warfare against trade. 
Time will permit only a discussion of two such 
measures, one is the control and capture of con- 
traband and the other is the imposition of block- 
ade. The subject itself is enormously complex. 
The principal aim of maritime warfare against 
trade, as you know, is to shut off the trade of an 
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enemy ; that is, to prevent all imports to or ex- 
ports from enemy territory by sea or by air over 
the sea, without regard to whether th:s trade is 
carried in enemy or neutral vessels or aircraft. 
In connection with the control of contraband, 
there are, in the first place, articles which by 
their very character are destined to be used in 
war. In this class are to be reckoned, not only 
erms and ammunition, but also such articles of 
ambiguous use as military stores, naval stores, 
:ndthe like. These are termed absolute contra- 
band. There are, secondly, articles which, by 
their very character, are not necessarily 
destined to be used in war, but which, under 


s certain circumstances and conditions, can be of 


the greatest use to a belligerent for the continu- 
ence of the war. To this class belong, for in- 
stance, provisions, coal, gold and silver. These 
articles are termed conditional contraband. 
Upon the initiation of armed conflict, belliger- 
ents may declare contraband lists. Goods 
whether absolute or conditional contraband are 
liable to capture if their destination is the terri- 
tory belonging to or occupied by an enemy, or 
the armed forces of anenemy. The vessels and 
aircraft carrying such contraband are likewise 
liable to capture. It does not follow thata 
neutral vessel carrying contraband takes on an 
enemy character and hence subject to destruc- 
tion. Except under limited circumstances, such 
vessels must be captured before any measures 
looking to their destruction can be taken. 

Turning now to the matter of blockade, it may 
be said that the three decisive requirements of 
a blockade, according to the traditional law, are: 
a blockade must be effective in order to be bind- 
ing; a blockade must not bar access to neutral 
ports and coasts; and, finally, a blockade must be 
applied impartially. To this we may add a 
fourth requirement, and that is the custom of 
giving notice of the blockade to the governments 
of all states. The requirement of effectiveness 
remains fully valid today. 

The requirement of impartiality does not raise 
any serious or difficult questions. It, too, must 
be considered as fully binding today. 

The requirement that a blockade must not bar 
access to neutral ports and coasts creates the 





gravest difficulty. The traditionally strict in- 
terpretation of this rule was that a blockading 
force must not stop a vessel bound to or from a 
neutral port. In former days of in-shore block- 
ades this requirement meant, in practice, that a 
belligerent was not to station a line of ships off 
a netraul’s ports, allowing no vessel to pass. It 
should be recalled though that this rule did not 
prevent the American prize courts during the 
Civil War from condemning vessels immedi- 
ately bound for neutral ports, though carrying 
cargo ultimately destined for blockaded enemy 
ports. Nevertheless, it can hardly be seriously 
contended that the modern practice of so-called 
“long-distance” blockades carried out at great 
distances from an enemy’s coasts, comprising 
areas which in many instances cut across en- 
trances to neutral ports and coasts, comply with 
the requirement that a blockade must not bar 
access to neutral ports and coasts. The effect of 
such “long-distance” blockades, which must be 
expected in all probability as the pattern of ac- 
tion in future warfare at sea, is to allow only 
such neutral trade as is not ultimately destined 
to or ultimately originating from the blockaded 
enemy. 

I have talked at length to you today. Some 
people prefer to think of international law as the 
opiate of the professors, and at this point I 
rather suspect that you are comparing this field 
of law to Napoleon’s maxim that “Nothing is 
absolute in War.” However, the thoughtful, 
aggressive naval officer knows that for the most 
part the international law of war is sensible law. 
He knows, too, that it is a useful guide in the 
performance of grave responsibilities. With 
such a guide the aggressive officer knows when 
to strike out on his own in these constantly evolv- 
ing problems and situations for which rules are 
not yet formalized. Most senior officers encour- 
age and demand initiative in their juniors. The 
tempering agent of a good knowledge of the 
international rules of warfare can go a long way 
toward removing the fear of being penalized for 
an honest mistake, which should not, in any 
event, be permitted to stifle an aggressive spirit, 
or as Admiral Duncan put it, the will to win. 
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JOINT AND COMMON TRIALS 


MAJOR ROBERT S. STUBBS II, USMC 


BOON TO THE GOVERNMENT in the 
prosecution of cases involving multiple 
offenders and those with common questions of 
fact is the device of the joint or the common 
trial. The combination of several accused in 
one proceeding saves time, labor, and expense. 
At the same time the rights of accused persons 
are preserved and witnesses are saved from 
repetitious appearances on the stand. 

The joint trial is one in which the several ac- 
cused are charged with a joint offense, that is, 
one in which the accused acted together with a 
common purpose.' The offense is stated in a 
single specification and the accused are joined by 
the pleading, “acting jointly and in pursuance 
of a common intent.” * This joint pleading is 
necessary to justify the joint trial; it adds noth- 
ing to the elements of the substantive offense al- 
leged in the specification.’ The participants in 
a joint offense may be separately or jointly 
charged, but the usual case is the latter with the 
ensuing joint trial. A principal exception is 
the case of accused persons from different armed 
services; their case should not be referred for 
either a joint or a common trial. 

A common trial is one in which two or more 
accused are tried for an offense or offenses 
which, although not jointly committed, were 
committed at the same time and place and are 
provable by the same evidence. The common 
trial is ordered in the discretion of the convening 
authority by his endorsement on the charge 
sheet.’ What has been in fact a common trial, 


1. Par. 26d MCM, 1951; CM 355129, Bonner and Kirksey, 5 CMR 
255. 

2. App. 6a (8) MCM, 1951. This pleading, although it may include 
principals, excludes accessories after the fact. Par. 26d MCM, 
1951. 

3. U. S. v. Dolliole and Johnson, 3 USCMA 101, 11 CMR 101; ACM 
6940, Skinner and Thompson, 11 CMR 807. 

4. U. S. v. Wilson and Harvey, 2 USMA 248, 8 CMR 48; U. S. v. 
Evans and Parker, 1 USCMA 547, 4 CMR 133; NCM 305, Jimmer- 
son and Seese, 15 CMR 550; ACM 6341, Biagini, 10 CMR 682. 
Such a joint trial is not “mass” trial such as to deprive the 
accused of a fair trial. ACM 8768, Doyle, 17 CMR 615. 

. Par. 13, 26d MCM, 1951. This inhibition applies to military 
personnel, so the trial by an Air Force court-martial of a 
civilian employed overseas by the Army is not improper. Biagini, 
supra note 4. 

6. Par. 331 MCM, 1951; ACM S-1727, Snow and Cochran, 1 CMR 

774. 
7. Par. 33j (1) MCM, 1951. 
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without such endorsement, has been approved in 
cases where the accused were accorded their 
rights and the convening authority, by approv- 
ing the sentence, implicitly ratified the form of 
trial. Even though there be a basis for a com- 
mon trial, in that some offenses are closely re- 
lated, this form of proceeding should not be em- 
ployed where one or more accused are charged 
with offenses which are unrelated to those of 
their co-accused.? This principle is one of ordi- 
nary fairness ; “a defendant’s fate at trial should 
not be exposed to the possibility of prejudice 
generated by proof of the unrelated criminal 
acts of others.” 

In joint and common trials each of the ac- 
cused is entitled, generally, to the same rights 
and privileges which he would have if tried sepa- 
rately. Thus, each accused has the right to indi- 
vidual counsel, individual challenges for cause, 
cross-examination, and to offer evidence in his 
own behalf; " to one peremptory challenge; * to 
appear at his request as a witness in his own 
behalf; * and, if an enlisted person, to make an 
individual request that the membership of the 
court include enlisted persons.* In connection 
with this last mentioned trial right, if one or 
more but not all the co-accused make such a 
request, the court will take action similar to that 
prescribed after the granting of severance." 

A more substantial right, as it pertains spe- 
cifically to joint and common trials, is the right 
to move for a severance, a division of the ac- 
cused for purposes of separate trial.'"° The mo- 
tion is properly made before the pleas and as 
appropriate relief, the ruling thereon being in- 
terlocutory and thus within the province of the 
law officer of a general court, or the president 
of a special court, as appropriate. Any issue 
as to the legality of a common or joint trial is 











8. CM 350548, Dittmar and Carr, 2 CMR 475; Snow and Cochran, 
supra note 6. 

9. Par. 331 MCM, 1951; U. S. v. Bodenheimer, 2 USCMA 130, 7 
CMR 6. 

10. U.S. v. Bodenheimer, 2 USCMA 130, at 133. 

11. Par. 53¢ MCM, 1951. 

12. Par. 62e MCM, 1951. 

13. Par. 148e MCM, 1951. 

14. Par. 53c MCM, 1951. 

15. Par. 61g MCM, 1951. 

16. Par. 69d MCM, 1951. 
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waived if the accused make no objection prior 
to or during trial or fail to move to sever, unless 
the trial results in a manifest miscarriage of 
justice.” 
A motion for severance may be based on such 
vrounds as antagonistic defenses, unrelated of- 
enses in the case of a common trial, or a desire 
io use the testimony of a co-accused. Whatever 
ihe basis of the motion, the burden is on the 


edin — oving party to show the risk of prejudice to 
their § is defense through a continued joinder. The 
prov- — »20tion in a common trial should be liberally 
m of § ‘onsidered,"* but, in the case of a joint trial, it 
com- — is generally stated that a severance is a matter 
y re- of privilege, not of right, and that it should be 
2em-— “ranted only upon a showing of good cause.” 
irged ‘he approved and accepted method of showing 
se of § ood cause is a hearing outside the presence of 
ordi- @ the court.”° 
nould Not only does the moving party have the bur- 
udice § ‘en of showing cause—and, in this connection, a 
ninal § Mere assertion of good cause is insufficient **\— 
hut, in assigning error to a ruling denying the 
e ac- motion, he must also show that prejudice re- 
ights } ‘ulted from the proceedings which followed. 
sepa- This is the general rule in cases involving dis- 
indi- § ‘retionary acts, the ruling on a motion to sever 
ause, § eing within the sound discretion of the law 
n his officer, or president.” 
- 12 to Although antagonistic defenses appears to be 
own the most common basis of a severance urged by 
ke an — “ccused persons, examination of the cases indi- 


f the § cate that the evidence usually falls short of 
ction | establishing good cause. For example, the fact 
ne or that a pretrial statement of one accused may 











ich a & implicate a co-accused will not alone require a 
y that severance; ** nor will the fact that one accused 
15 is defending on the merits while the others’ de- 
; spe- fense is predicated on the incompetency of their 
right 17. U. S. v. Smith, 2 USCMA 312, 8 CMR 112; U. S. v. Bodenheimer, 
e ac- supra note 9. 

> mo- 18. Par. 69¢d MCM, 1951; Jimmerson and Seese, supra note 4. 

19. U. S. v. Evans and Parker, supra note 4; NCM 362, Chisholm, 
ad as 17 CMR 516; Jimmerson and Seese, supra note 4; Biagini, 
T4 in- supra note 4, 

f the 20. U. S. v. Evans and Parker, supra note 4; Jimmerson and Seese, 
7 supra note 4. In these cases much was made of the legal privacy 
ident accruing to the accused by the out-of-court hearing. Both cases 
issue were general courts-martial where such a hearing was practicable. 
An unanswered question arises as to a joint or common trial 
ial 18 by special court wherein one of the accused wishes to justify 
sear ‘“ his request for a severance without risk of prejudice. It appears 
‘ochran, impracticable since the president’s ruling, being interlocutory, 

—_. ¢ must be subject to objection and a member is unable to object 


intelligently without information upon which to found his 
difference with the ruling. 

21. U. S. v. Borner, 3 USCMA 206, 12 CMR 62; U.S. v. Evans and 
Parker, supra note 4; Doyle, supra note 4; Biagini, supra note 4. 

22, U. S. v. Evans and Parker, supra note 4; Doyle, supra note 4; 
Jimmerson and Sesse, supra note 4; ACM 7935, Harvey, 15 CMR 
826; CM 350647, Borner, 8 CMR 483. 

23. U. S. v.«Borner, supra note 21; Chisholm, supra note 19; Doyle, 
supra note 4; CM 363087, Self, 13 CMR 227; Borner, supra note 22. 
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pre-trial statements.** A common situation, not 

often treated in reported cases, is one where one 

or more accused enters a guilty plea while the 

others plead not guilty. In such a situation, a 

severance should be granted, upon request, prior 

to using the testimony of the confessed offender, 
to avoid the possibility of a conflict between the 
roles of accused and witness.” 

A consideration closely joined with the ruling 
on a motion to sever is the effect a denial will 
have on the accused’s rights to effective repre- 
sentation by counsel. When the evidence dis- 
closed in the hearing on the motion indicates a 
conflict of interest for the defense counsel, the 
law officer must afford the several accused the 
opportunity to acquire counsel. If this action is 
not taken, prejudicial error may result.” On 
the other hand, the accused may accept counsel 
provided and no error results if the expected 
antagonistic defenses do not materialize.” 

Joint and common trials have often raised 
questions concerning accomplice testimony— 
from testimony of an accused who, after a plea 
of guilty, becomes a Government witness ; from 
testimony of an accused who implicates his co- 
accused while seeking to exculpate himself; and, 
from testimony of accomplices not joined as an 
accused.”* If the witness is in fact an accom- 
plice, the court should be instructed to that effect 
and then informed of the doubtful credibility of 
such testimony.” It is not error to omit such 
instructions if no request therefor is made,” 
but if a request is made and the guilt or inno- 
cence of a particular accused depends on the 
24. ACM 8075, Johnson and Parks, 14 CMR 842. 

25. Chisholm, supra note 19. Equitable considerations also seem to 
dictate this procedure, thus enabling the accused pleading guilty 
to perfect a case in mitigation without a disclosure in open court 
of all the circumstances of his offense. See also Par. 886 MCM, 
1951, where it is recognized that one may gain advantage by 
pleading guilty and becoming a prosecution witness. The separa- 
tion of co-accused with differing pleas seems justified also on the 
ground of fairness to those asserting their innocence. The guilty 
plea of an accomplice or co-conspirator is not admissible and 
it would seem that ordinary logic should treat the guilty plea 
of a co-accused in the same light. See, ACM 7482, Green, 13 
CMR 934. 

26. CM 375568, King and James, 17 CMR 423; Self, supra note 23. 

27. U. S. v. Evans and Parker, supra note 4; Johnson and Parks, 
supra note 24. 

28. If the Government intends to use an accomplice as a witness, 
he should not be tried jointly or in common with those against 
whom he is to testify. Par. 26d MCM, 1951. 

29. The uncorroborated testimony of an accomplice, even though 
apparently credible, is of doubtful integrity and should be 
considered with great caution. Par. 153a MCM, 1951. Corrobora- 
tion itself is a question for the law officer. U. S. v. Allums, 5 
USCMA 435, 18 CMR 59. Although a conviction may not be 
based on the uncorroborated testimony of an accomplice, if such 
testimony is self-contradictory, uncertain, or improbable (Par. 
153a MCM, 1951), conviction may be sustained without cor- 
robation if the testimony is credible. ACM 9551, Quincy, 18 CMR 
694; CM 367833, Littles, 14 CMR 305; CM 349332, Schwartz, 


4 CMR 272. 
30. U. S. v. Schreiber, 5 USCMA 602, 18 CMR 226. 
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accomplice’s testimony, it is prejudicial error 
to refuse the instruction. 

Hand in glove with the weight given testi- 
mony by accomplices or co-accused in court is 
that accorded a pre-trial statement of one of the 
co-accused. Such statements, if admissible 
against the maker, may still be received in evi- 
dence even though they implicate a co-accused 
and would have been inadmissible if offered 
against him.** In such cases the court must note 
carefully the accused against whom the incrimi- 
nating evidence may be considered and should 
be guided by instructions to this effect.** These 
instructions may not suffice, however, if other 
rulings operate to undermine the effect of such 


31. U. S. v. Allums, supra note 29; U. S. v. Bey, 4 USCMA 665, 16 
CMR 239; ACM 10050, Graalum, 19 CM 667. 

32. Par. 1406 MCM, 1951. 

33. Par. 53c, 1406 MCM, 1951; U. S. v. Borner, supra note 21; ACM 
6743, Roberts, 11 CMR 803; Borner, supra note 22. 





instructions, or if the statement is manifestly 
prejudicial to an accused other than the maker. * 

Whether or not accused are tried by a joint 
or common trial rests, in the first instance, with 
the convening authority; thereafter the pro- 
priety of continued joinder is largely a question 
of discretion with the law officer or special court- 
martial president. The complaint of the accused 
who cannot show good cause for a severance has 
been answered by Judge Augustus Hand: 

“A man takes some risk in choosing his asso- 
ciates and, if he is hailed into court with them, 
must ordinarily rely on the fairness and ability 
of the jury to separate the sheep from the 
goats.” * 





34. ACM 9092, Fetch, 17 CMR 836. 

35. NCM 138, Maher and Gallagher, 5 CMR 313. In this case there 
was already ample evidence to convict the maker of the state- 
ment. Receipt of the statement in question added nothing to 
the case against the maker, while seriously implicating the co- 
accused, against whom there was a paucity of evidence. 

36. Quoted in U. S. v. Evans and Parker, supra note 4. 





BULLETIN BOARD... 


(Continued from p. 2) 


in section 101 of new Title 10. But see also §§ 801, 5001 
and others for additional and supplementary definitions. 

The text of new Title 10 contains all the provisions 
previously found in Titles 10 and 34 of the United States 
Code (except those which have been omitted as obsolete 
or have been transferred to other titles or reproduced 
laws which became effective after 31 March 1955) and 
selected provisions of military law previously appear- 
ing in other titles, e. g., the Uniform Code of Military 
Justice and the Armed Forces Reserve Act of 1952 
previously found in Title 50 (50 USC 551-736, 901- 
1124) and the Military Claims Act, Military Personnel 
Claims Act and Foreign Claims Act as amended, pre- 
viously codified in Title 31 (223b-223e, 222c—222d and 
224d et seq., respectively) now reenacted and codified 
as 10 USC 2731-2735. On the other hand, there are 
certain military laws which are not incorporated in new 
Title 10 because they were previously codified outside 
Titles 10 and 34 and were not included in the new codi- 
fication, e. g., the Armed Forces Leave Act of 1946 as 
amended, 37 USC 3la-39, and most provisions of the 
Career Compensation Act of 1949 as amended, 37 USC 
231 et seq. (The retirement provisions of the Career 
Compensation Act are incorporated in the new codifica- 
tion; 10 USC 1201 et seq.) The list of repealed laws 
at the end of section 53 of the Act of 10 August 1956 
indicates whether a law is or is not incorporated in the 
codification: If an Act, part or section of an Act, sec- 
tion of the Revised Statutes, or a Reorganization Plan 
is not listed in the repeal section (section 53), it has 
not become part of the new codification. If it is listed 


in the repeal section, it has been incorporated in the 
new titles enacted into law unless it is one of the items 
which is repealed because it is obsolete and is not re- 
codified. 


Certain statutory provisions previously found 
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in the Code, particularly in Titles 10 and 34 have been 
omitted in the new codification, but they are not re- 
pealed or transferred (they are just no longer codified 
in the U. S. Code). These provisions include: recurrent 
provisions of appropriation acts, provisions of limited 
interest, currently inoperative provisions of Titles I and 
II of the Officer Personnel Act of 1947, and laws con- 
cerning construction, conversion, or repair of naval 
vessels (tonnage, etc.). 

The new codification is part of the project to revise 
and enact into law all titles of the United States Code. 
So far, the following titles have been so enacted: 

1—General Provisions 

3—The President 

4—Flag and Seal, Seat 
of Government, and 


13—Census 

14—Coast Guard 
17—Copyrights 
18—Crimes and Criminal 


the States Procedure 
6—Official and Penal 28—Judiciary and Judicial 
Bonds Procedure 
9—Arbitration 32—National Guard 
10—Armed Forces 35—Patents. 


These Titles establish legal evidence of the law con- 
tained therein; for the other Titles, the United States 
Code establishes prima facie evidence of the law con- 
tained therein; see 1 USC 204 (a). The Internal Reve- 
nue Title (Title 26), which may be cited as the Internal 
Revenue Code of 1954 has been enacted into law by the 
Act of 16 August 1954; but in enacting the Internal 
Revenue Title into law there was no reference to the 
United States Code and its Title 26. 


(Continued on page 21) 
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INVESTIGATION OF CLAIMS FOR DAMAGE 
TO TREES AND CROPS 


LIEUTENANT (JG) GERALD J. MEHLMAN, USNR 


% HEN A CLAIM FOR DAMAGE to trees, 
crops, or farm lands comes across the 
desk of a claims adjudicating officer, there are 
certain essential facts he looks for in the report 
of investigation. First and foremost, he is con- 
cerned with the question of liability. But hav- 
ng established that the damage was caused 
by the Navy, his attention is turned to the par- 
ticularly vexatious problem of the proper 
amount of damages to be awarded the claimant. 
What is the value of a shade tree? What is 
the diminution in value to a field of alfalfa 
sprayed with metal fragments from a crashed 
aircraft? Experience has demonstrated that in 
the majority of claims of this character, dis- 
putes that arise with the claimant are normally 
not over the question of the Navy’s liability but 
over the question of the amount of the recovery. 
To correctly measure the damages, the claims 
officer must have in the report of investigation 
certain essential data concerning the loss suf- 
fered: Depending on the pertinent rule of 
damages, he must either have factual informa- 
tion of the diminution in value of the property 
or the difference in the market value before and 
after the damage. 

As most of the evidence of this kind is nor- 
mally opinion evidence based on the statements 
of experts familiar with local conditions and 
the value of the property destroyed, the investi- 
gating officer, who is on the scene, is in the best 
position to gather it. However, in order to 
know what evidence is relevant and the weight 
to be attached to it, the investigating officer 
must first acquaint himself with the applicable 
rule of damages. The following are the ma- 
jority rules of damages that are recommended 
for the investigating officer to apply.’ 

For damage to timber trees, the modern rule 
of damages is the difference in their market 





1. 1955 NS, MCM, App. I; § 750.38 et seq (NGCR) 

2. Before determining the damages, the investigating officer should 
first check the local law of the place where the damage occurred 
to dete®mine whether or not the majority rule is followed. 

§ 750.39 NGCR 


value before and after the injury without ref- 
erence to the soil in which they grew.’ This 
rule is based on the recognition of the fact that 
these trees as potential lumber have an inde- 
pendent economic value which is readily meas- 
ured by the market price of standing timber. 
If the accident also causes injury to the land, 
as for instance, if an ensuing fire destroyed the 
forest mold necessary for the fertility of the 
soil, then these damages should be considered 
also. However, as a general rule, claims for 
soil damage for future potential erosion should 
not be allowed as this damage is too uncertain. 
Nursery trees, likewise, have a definite eco- 
nomic value apart from the land. They are 
raised for transplanting and presumably their 
removal from the soil does not harm it. For 
these reasons, the recommended rule of dam- 
ages is their market value independent of any 
consideration of the diminution in the value of 
the realty caused by their destruction. Of 
course, if the capacity of the land to serve as 
a nursery is impaired by the injury, then the 
reasonable cost of restoration should be allowed. 
Shade and ornamental trees and orchards, in 
contrast, have traditionally been considered by 
the courts to be part of the realty. These trees 
when severed from the land, have little, if any, 
translatable economic value. Accordingly, the 
common rule of damages is the difference be- 
tween the market value of the property as a 
whole immediately before and that immediately 
after the injury. However, if the damage to a 
tree is less than total destruction, then the cost 
3. Jefferson Lumber Co. v. Berry, 247 Ala. 164, 23 So 2d, 7, (1945) 
161 ALR 544. The plaintiff was compensated on the basis of the 
stumpage value before severance. For infant timber trees, the 
cost of replanting or the cost of reproducing the trees is not the 
measure of damages, but might be helpful as evidence of the loss 
suffered. Feather River Lumber Co. v. United States, 30 F. 2d 
642, (C. A. A. 9th) (1929). 
4. The method normally used to determine the extent of damage to 
timber trees is to take a ed repr tative tract from the 
damaged area and count the number and the age of the damaged 
trees. This total is then projected for the entire damaged tract. 
- 161 ALR 605 (1946). 


6. 161 ALR 598; damage to nut, fruit trees, and other productive 
trees are similarly measured. 161 ALR 587. 
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of restoration by tree surgery or otherwise 
should be the measure of damages unless this 
cost exceeds the reasonable value of the tree. 

For small ornamental trees and shrubbery, 
the cost of replacing the damaged trees with 
trees of similar quality and kind should be con- 
sidered as the measure of the loss suffered. 
Even for sizeable matured shade and fruit trees, 
the cost of replanting another mature tree 
should be considered as some evidence of the 
loss suffered where it is shown that the replace- 
ment is feasible and that the cost does not ex- 
ceed the reasonable value of the destroyed tree.’ 
Should the replacement result in over-all appre- 
ciation to the realty as a whole, then the recov- 
ery should be appropriately reduced. 

Also, in measuring damages for trees of this 
kind, the investigating officer should take into 
consideration the fact that an owner is entitled 
to the full enjoyment of his land. The investi- 
gating officer should therefore give weight to 
the fact that ornamental trees and orchards may 
have a very real sentimental or utilitarian value 
to the claimant although they are practically 
worthless when severed, and many would say 
the land is worth as much or more without 
them. Just what weight should be given will 
depend on many different factors such as the 
character of the land, its use, and the use the 
tree was put to by the owner. 

Shifting from trees to annual crops such as 
wheat and corn, the majority rule for the meas- 
urement of damages here is the difference be- 
tween the crops’ market value immediately 
before and that immediately after the injury.® 
In ascertaining the damages, the probable yield 
and the amount which would have been realized 
for it, less the cost of cultivation, harvesting, 
and marketing, are usually considered. 

If the crops that are damaged are so immature 
as to have no market value and it is too late in 
the season to replant, or by reason of the injury, 
the claimant is unable to replant, the measure of 
damage is the rental value of the land for the 
time the land is removed from productive use.” 
Some courts allow not only the rental value 
of the land under these circumstances, but also 
allow the claimant to recover the cost of culti- 
vation prior to the damage. 


7. See McCormick, Damages, (1935) Sec. 126, n. 36. If it is proposed 


to the claimant that he accept young trees to replace matured 
trees, consideration should be given to the loss of enjoyment the 
claimant may suffer while the new trees grow to the size of those 
lost. See Nordgren v. Southwestern Bell Telephone Co., 125 Kan- 
sas 33, 262 Pac. 577 (1928). 

8. McCormick, Damages, (1935) Sec. 126. 
as of the time and place of injury. 
to growing crops see 175 ALR 157. 
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Market value is measured 
For good discussion of damage 
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In the measuring of damages for injury to 
perennial crops such as alfalfa and hay, which 
do not need to be replanted from year to year, 
care must be taken to determine whether the 
damage is of a permanent nature, impairing 
future crops as well as the present crop, or of 
a non-permanent nature, merely damaging the 
current crop. If the damage is not permanent, 
then the recovery is the amount of the damage 
to the standing crop measured as the damage 
to annual crops would be measured.'® However, 
if the damage is both to root and branch, the 
court will consider the diminuation in the value 
of the land. Asa practical matter, both methods 
will often lead to the same result. The courts 
apply either the one rule or the other depending 
on whether they consider perennial crops part 
of the land or not." 

For pastureland and meadows, the general 
rule of damages is essentially the same as that 
applied to perennial crops. If the damage is of 
a nonpermanent nature, then the recovery is 
the market value of the grass destroyed. How- 
ever, if there is also injury to the roots, al- 
lowance will be made for the depreciation in 
the value of the land.’* Frequently in these 
cases of destruction of pasturage, the measure 
of damages is expressed as the reasonable rental 
value of substitute pasturage in the vicinity.” 

In determining the value of damaged crops, 
the courts will normally consider the following 
evidence: the character of the land; the kind 
of crops damaged and the kind of crops the 
land is capable of producing; the probable or 
average yield of crops on the land in question 
under proper cultivation; the average yield per 
acre of similar land in the neighborhood culti- 
vated in the same way; the stage of growth of 
the crops at the time of injury or destruction ; 
the savings on expenses of cultivation, harvest- 
ing, and marketing which would have been in- 
curred had the injury not happened; the mar- 
ket value of these crops at the time of the dam- 
age or at the time of maturity; and finally, any 
circumstances bearing on the possibility that 
the crops injured would not have attained ma- 
turity notwithstanding the injury. This last 
element requires a consideration of such factors 
as adverse weather conditions which might have 
destroyed the crop notwithstanding the damage 
inflicted by the Navy. 

It should be apparent that basically the na- 
ture of most of this evidence used to prove the 
“9. Farm Bureau Lumber Com. v. McMillan, 211 Ark. 951, 203 S. W. 

2d 398 (1947). 
. 175 ALR 203 et seq. 
11. See 15 Am Jur 260. 


12. 175 ALR 222. 
13. Miller & Lux v. Pinelli, 84 Cal App. 42, 257 P. 573 Cal. (1927). 
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value of the loss is opinion evidence. As opin- — 
ion evidence, it is open to the shortcomings that 
it is not always reliable and not too readily sub- 
ject to accurate evaluation. To avoid these pit- 
falls, the investigating officer should seek out as 
his experts those witnesses who have the requi- 
site experience and knowledge to give an objec- 
tive appraisal of the value of the damage. From 
tieir accumulated statements, the investigating 
officer should be in a position himself to make 
a fairly accurate recommendation of the amount 
of the Government’s liability.* This recom- 
nendation can be extremely helpful to the claims 
o'ficer who is denied a first-hand examination of 
the damage and evidence. Naturally, the 
c'aimant’s appraisal must be viewed with a crit- 
ical eye as being, more likely than not, self- 
serving. Also, for the reason of understand- 
able sympathy with their neighbor, the opin- 
ions of neighbors of the claimant must be viewed 
critically. 

Perhaps, the best source from which to gain 
reliable information as to the value of crops and 
the extent of the damage is from the local De- 
partment of Agriculture field agent. From in- 
formation he has available, he can furnish the 
current market prices for which crops in the 
area are being sold in the local market. From 
personal professional experience, he can advise 
as to the average yield per acre of the land in 
the neighborhood. Also, if the land in question 
is under the Government farm price supports 
and soil bank programs, his expert advice will 
be very valuable in ascertaining what effect, if 
any, these considerations might have on the 
measurement of damages. 


14. See 750.39 (15), NGCR. 


In addition, another source of helpful infor- 
mation that should not be overlooked is the local 
state or county argicultural representative. 
Both he and the Department of Agriculture field 
agent may also be able to furnish helpful in- 
formation as to the value of trees in the area. 
Of course, the opinion of the local forestry serv- 
ice and also the opinions of experienced indi- 
viduals in the local tree industry should under 
no circumstances be overlooked. Finally, for 
damage to the real property itself, the opinion 
of an accredited representative of a local mort- 
gage institution may prove beneficial. 

As a final observation, the investigating offi- 
cer, in conducting his investigation, should use 
his discretion as to the total amount of evidence 
needed to furnish to the adjudicating authority. 
Because of the difficulty in measuring damages 
to trees and crops, he should always endeavor to 
conduct a thorough investigation. But, the ef- 
fort and time expended in the investigation 
should be commensurate with the difficulty of 
the case, and the amount and kind of damages 
claimed. 

It is essential that the investigating officer 
who is confronted with a claim for crop or tree 
damage, bear in mind that the quality of the in- 
vestigation will determine to a large degree 
whether the claim will be properly adjudicated. 
Accordingly, he should acquaint himself with 
the appropriate rule of damages and then gather 
all the available evidence that will enable the 
adjudicating authority to determine first the 
question of liability, and then if it exists, the 
indemnification that is fair and equitable to the 
claimant for the loss he has suffered. In this 
way, the interests of both the Navy and individ- 

uals presenting claims will be best protected. 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
The list includes orders issued before 20 July 1956. 


ment. 





LT Nicholas R. Bach, USNR from SCOLNAVJUSTICE, 
NPT., R. I., to COMDESLANT. 

LT Bobby D. Bryant, USN from COMPHIBLANT to 
NAVSTA, GTMO. 

LTJG William F. Cole, USN from Staff, SERFOR- 
SIXTHFLT to PGSCOL, Monterey. 

.T Dee W. Douglass, USN from PGSCOL, Monterey to 
SCOLNAVJUSTICE, Npt., R. I. 

.TJG Edward R. Fink, USN from COMDESLANT to 
COMSERFORSIXTHFLT. 





CDR David E. Glassman, USN from COMDESLANT to 
NAS, Quonset. 

CDR Eugene J. P. Harmon, USNR from SCOLNAV- 
JUSTICE, NPT., R. I., to COM 14. 

CAPT Harold J. Harris, USN from COM 8 to COM 9. 

CAPT Thomas H. Humphreys, Jr., USN from JAG to 
COM 10. 

CDR Edward T. Kenny, USN from COM 8 to CINC- 
PACFLT. 

CDR Burton R. Manser, USN from JAG to Naval Base, 
GTMO. 

LT Oscar H. Marsh, USN from COM 13 to Justice (Ad- 
miralty & Shipping) New York, N. Y. 

LCDR Edward J. McGee, Jr., USNR from 2d MARDIV, 
FMF to NAVSTA, Kodiak. 

ENS Stephen A. Moore, USNR from COMDESLANT 
(TemDu) to COMDESLANT. 

CAPT William C. Mott, USN from COM 9 to Joint 
Chiefs of Staff. 
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LT Frank A. Nelson, USN from COM 11 to PGSCOL, 
Monterey. 

LT Glenn E. Nippert, USN from Staff, CNATECHTRA, 
Memphis to PGSCOL, Monterey. 

LTJG Leo F. O’Brien, USN from COM 9 to PGSCOL, 
Monterey. 

LT Donald J. Pepple, USN from BuDocks to COM 13. 

LTJG Lawrence E. Phillips, USN from COMDESFLOT 
ONE to COM 11. 

LT John W. Robertson, USN from COMSERVLANT to 
CNATECHTRA, Memphis. 


CDR John W. Ryan, USN from Justice (Admiralty & 
Shipping) New York, N. Y. to COM 3. 

CDR Rowland F. Schlegel, USN from COM 10 to JAG. 

LCDR Robert D. Towne, USNR from ADCOM NTC, 
GLAKES to NTC, GLAKES. 

LCDR Robert F. Troy, USNR from RECSTRA, Boston 
to FLTACT, Sasebo. 

CDR Leon V. Walker, USNR from COM 3 to NAVSTa, 
Argentia. 

LT James D. Wilder, USN from PGSCOL, Monterey to 
SCOLNAVJUSTICE, Npt., R. I. 





RECENT DECISIONS OF THE 
COMPTROLLER GENERAL « 





TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS— 
Effective date of entitlement to 


@The right to transportation at Government expense 
of dependents and household effects of members of the 
uniformed services accrues on the effective date of 
orders which direct a permanent change of station, and 
there is no authority for the payment of such trans- 
portation to the current overseas station when the mem- 
ber attains the necessary grade or completes the re- 
quired service to be eligible for transportation of 
dependents and household effects. CompGen Decision 
B-126856, 31 May 1956. 


Prepared by the Fiscal and Taxation Branch 
Office of the Judge Advocate General 


QUARTERS ALLOWANCE—Furnishing Quarters for Dependents 


@A member of the uniformed services who lives with 
his mother in a home, which is owned by her and in 
which the member may have an equitable interest, may 
not be regarded as furnishing quarters for his de- 
pendent mother and thus be entitled to an increased 
basic allowance for quarters on account of a dependent 
parent who actually resides in his household. CompGen 
Decision B-127460, 9 May 1956. 








CDR D. L. Garver 


Provided that you’re not on a minority enlistment 
(and in some cases even then) you will shortly have an 
opportunity to help determine who your Commander- 
in-Chief will be for the next four years. The U.S. Navy 
is one of the few organizations in the world where the 
boss is chosen by the employees. 

While this system works very well for the Com- 
mander-in-Chief it is doubtful whether the Navy’s pro- 
motion system will ever be changed so that ranks, rates, 
and billets will be determined by popular election. 
Imagine the skipper of a destroyer being chosen on this 
platform: 

All night watches to be discontinued—the ship to 
“heave to” at a respectable hour. 
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The Uniform Code of Military Justice to require the 
Commanding Officer to accept any excuse at mast. 

The price of anything sailors want on liberty to be 
reduced. 

Liberty for all hands while in port (or starboard). 

Reveille to be abolished. et al. 


The office of the Federal Voting Assistance Program 
under the Department of Defense has worked very hard 
with State Legislators in enacting or liberalizing State 
Laws for absentee voting. The Governors of most 
States have issued proclamations urging military per- 
sonnel to avail themselves of their rights as citizens to 
vote for federal, state, and local officials in the forth- 
coming elections. The Navy has set up elaborate ma- 
chinery for insuring that no man is deprived of his 
vote by reason of service. Even the 166 men at Mc- 
Murdo Sound in the Antarctic are having their ballots 
flown out. 

So—Do Your Part! See your Legal Assistance and 
Voting Officer NOW. You can’t vote for the bos’n to 
be skipper but you can help decide who will get or keep 
a lot of very important jobs—including the most im- 
portant one in the World—the President of the United 
States of America. 
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SATELLITES AND SOVEREIGNTY 


LIEUTENANT DELBERT M. DRAPER, Jr. USNR 


Lieutenant Draper recently completed a two week 
active duty training period in the Office of the 
Judge Advocate General. He is presently a mem- 
ber of Volunteer Law Unit Company 12-7, Salt Lake 
City, Utah. 





“The use of the sea and air is common to all; 
* * *.” Elizabeth, Queen of England to the 
Soanish Ambassador (1580). 





HE OUTERMOST PORTION of the atmos- 

phere, the exosphere, will be penetrated in 
1957-1958 by satellites to be launched by the 
United States. It is understood that the satel- 
lites will travel in an orbit described at 300 
miles from the earth at the nearest point, and 
1500 miles at the farthest. The missiles will be 
instrument bearing, recording and relaying sci- 
entific information to earth by radio. 

An artificial satellite circumscribing the earth 
will, in theory, pass over the territory of many 
nations. Students of international law, and 
no doubt governments, are intrigued by the 
many international law issues which will be- 
come real by this monumental experiment. This 
article seeks only to collect some ideas regard- 
ing the possible encroachment upon the sov- 
ereignty of other political entities. The issue 
considered herein is, in a nutshell, “How far up 
does territorial sovereignty extend?” Stare 
decisis is not available.* 

As of this time, to this writer’s knowledge, no 
nation has officially spoken out on the vertical 
limit of territorial sovereignty. Some interna- 
tional law writers urge that the United States 
should express a position prior to the launch- 
ing of the first satellite.’ 





1. See Jenks, International Law and Activities in Space, 5 Interna- 
tional and Comparative Law Quarterly 99 (1956). 

2. In an address before the American Society of International Law 
on April 26, 1956, John C. Cooper, Professor of Law, Institute of 
International Air Law, McGill University, stated: ‘‘Today neither 
lawyers nor governments are prepared to state the legal flight 
rules applicable to presently operating rockets and planned 
satellites. For the second time in the present century, science 
and engineering have far outstripped the law.” 

3. Cooper, High Altitude Flight and National Sovereignty, 4 Inter- 
national ‘Law Quarterly 411 (1951); Jenks, supra, p. 104. 


The principle is firmly established in interna- 
tional law that each nation’s territorial juris- 
diction extends to the air space above its geo- 
graphical boundaries. This principle is, how- 
ever, subject to many conventional limitations.‘ 
It evolved initially at a time when man made 
flight was not possible but was later observed, 
with respect to conventional aircraft and bal- 
loons.’ Accordingly, as such objects require the 
presence of air of sufficient density to sustain 
their flight it can be argued that the established 
law deals only with what is now classified as 
the troposphere (i. e., the layer extending to 
about 10 miles above the surface of the earth), 
and perhaps a portion of the stratosphere (the 
next layer above the troposphere.) We are pri- 
marily concerned with rules governing activity 
in the ionosphere and the exosphere, the targets 
of the earth satellite project. These layers ex- 
tend from about 50 miles above the earth to a 
point where air ceases to exist, which is esti- 
mated to be at a height of 10,000 to 18,000 miles. 

There appear to be several approaches to the 
problem. First, one might logically say that 
space should be treated the same as the high 
seas, to wit: free to all nations, with the tropos- 
phere being analogous to the territorial sea. 
The analogy, however, is not exact, primarily 
because of the effect of gravity. In theory at 
least, an object dropped from 50 miles up will 
come to rest on the same spot as an object 
dropped from 5 miles up. Such a rule, there- 
fore, has shortcomings from the standpoint of 
self-defense. 

A solution to the effect of gravity would be 
to extend sovereignty to the point where the 
earth’s gravitational effect ceases. Though de- 
fensively such a rule creates security, it in fact 
would be unworkable, and could prevent the 
launching of the satellites, as well as future ex- 
periments in space. Further, considering the 
vast area of space involved, any effective exer- 
cise of territorial sovereignty under such a rule 
would be wishful thinking, the theoretical plan 





4. Jenks, supra, p. 103, footnote #15. 

5. Cooper, Air Law—A field for International Thinking, 4 Transport 
and Communication Review (UN) (1951); Cooper, High Altitude 
Flight, supra, p. 412 
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alone being so out of relation to the scale of the 
universe as to be ridiculous. 

Most writers reject as illogical the suggestion 
that sovereignty extends upward indefinitely.° 
The very geophysical nature of the universe 
makes the plan a meaningless and anomalous 
abstraction. 

In 1951 Professor Cooper’ advanced a third 
solution—namely, that at any particular time 
the territory of each state extends upward into 
space as far as the scientific progress of any 
state in the international community permits 
such state to control space above it. The basic 
difficulty with such a plan is in its utter indefi- 
niteness. Whether or not a given nation, espe- 
cially if a hostile one, has accomplished certain 
scientific progress, and whether or not such 
scientific progress, if accomplished, permits 
control are intangible facts at most. Further- 
more, such a plan might well result in new terri- 
torial boundaries in space from day to day, from 
hour to hour. 

It is submitted that a reasonable solution 
would be to maintain the air space, perhaps up 
to the ionosphere, as space subject to the claim 
of territorial sovereignty by the subjacent na- 
tion. Such a zone is susceptible of a degree of 
pragmatic control, and would permit a nation 
to remain relatively free from interference with 


its activities, maintain its right to privacy, and 
insure some measure of defense. The balance 
of space would be treated as incapable of ap- 
propriation, and for the free use of all nations, 
subject to a subjacent nation’s right of limited 
control for defensive purposes, very much as 
large areas of the high seas are presently sub-) 
jected to military control zones by adjacent land” 
entities. It is conceded that the advance of 
scientific progress may require modification of: 
the thickness of the sovereign zone, either more 
or less, and that science will also plan a part 
in defining the quantum of control exercisable 
in the free space. 

Further, it is submitted that the satellites 
will be launched irrespective of the thinking of 
international lawyers, and that foreign nations 
approaching similar experiments will proceed 
with them without a prior expression of inter- 
national policy. Certainly, the international 
law governing the use of the seas was not crys- 
tallized before the seas were used. Again, time 
and the acquisition of scientific knowledge will 
play a major role in the ultimate solution of our 
problem. The law governing space must evolve 
as space is used. When man becomes acquainted 
with activity in space he will also form opinions 
as to necessary rules of human and sovereign 
conduct therein. 





6. Jenks, supra, p. 103; Cooper, High Altitude Flight, supra, p. 417. 

7. John C. Cooper, Professor of Law, Institute of Air Law, McGill 
University. 

8. Cooper, High Altitude Flight, supra, p. 418. NOTE—In the ad- 
dress he made on April 26, 1956, Professor Cooper modified the 
theory he had advanced five years earlier. He now tentatively 
proposes an agreement as to the status of upper space as follows: 
(a) Re-affirm existing civil aviation agreements which give the 
subjacent state ful) sovereignty in the areas of atmospheric space 


above it, up to the height where “aircraft as now defined [i. e., 
“any machine that can derive support in the atmosphere from 
reactions of the air”], may be operated, such areas to be designated 
“territorial space.” (b) Extend the sovereignty of the subjacent 
state upward to 300 miles above the earth’s surface, designating 
this second area as “contiguous space,” and provide for a right 
of transit through this zone for all non-military flight instru- 
mentalities when ding or d di (c) Accept the prin- 
ciple that all space above “contiguous space” is free for the passage 
of all instrumentalities. 








CMR DIGESTS 


Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 

BOARD OF REVIEW—A board of review has the power to mitigate 
a life tence i 


diated jl 





posed for p 
this was the mini ft 


even though 
e that could have been adjudged 
for this crime by the court-martial. 

@ “The accused was convicted of premeditated murder 
and sentenced to a dishonorable discharge, total for- 
feitures, and confinement at hard labor for life The 
conviction and sentence were approved by the conven- 
ing authority and affirmed by a unanimous board of re- 
view. In its opinion, the board of review said: 

“ ‘Lastly, counsel urges that the sentence is excessive. 
We do not think that a sentence to life imprisonment is 
excessive where one deliberately and with premedita- 
tion takes the life of another human being. Further, the 
sentence is mandatory and we are without power to 
change it without reducing the findings of the court to 
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a lesser offense which, under the circumstances, is neither 
warranted by the law or the facts of the case.’ 

“We granted review to determine whether the board 
of review was correct in holding that it had no power 
to reduce the sentence, without reducing the findings.” 

The Court of Military Appeals determined that al- 
though the court-martial, in this case, could only sen- 
tence the accused to life imprisonment or death after 
making the finding that the accused was guilty of pre- 
meditated murder, the board of review was not required 
to affirm the life imprisonment, as adjudged. 

In a previous decision, the Court noted, it had stated 
that the convening authority could reduce a sentence of) 
life imprisonment to any “sentence included in that ad- 
judged by the Court.” The Court was of the opinion) 
that the board of review had this same power. 

The record of trial was returned to the board of review 
for a redetermination of an appropriate sentence. U.S.) 
v. Jefferson, 7 USCMA 193, 21 CMR 319. 
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